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OFFICE OF THE ATTORNEY GENERAL OF i‘EXAS
AUSTIN
GERALD c.'luua

ATVOANEY SENERA,

Honorable Goo, ii. Shepperd

Comptroller of Public Accounts iy
Austin, Texas *

Doear kr. Sheppard; Opinion No, 0~4808
de1 Authority ¢

for the 9sth J
darad to the

port of a folme
of tho local B¢
electlior

wombors of the Bar of 3
Bramlatt havo ;

th the authority of tho members of
the Dallag_bar to slect a Special Judge to a
vacandy. I, am subpdtting the entire file hero-
with and will thank you to advisc this depart-
ment whethér we are authorized to pay tha claim
of william M. Cramer as prosented.*

Saction 12 of Articla XVI of ths Constitution is
as followsgy '

-
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"No momber of Congress, nor person hold-
ing or oxorcising any office of profit or
trust, under the United States, or elther of
them, or under any foréign power, shall be
eligiblo as a mémber of the Leglslature, or
hold or exercise amy offico of profit or
trust under this State.®

In State v, DeGress, 53 Tox, 237, it was hold
that an officer of the Unlted Statas on tho retired list
constitutes a part of the Army of the United States, and
that as such officer, he was forbiddsn to hold at the sameo
time the off'ice of Mayor of the City of Austin. State v.
DeGress, 53 Tex, 387, In &x parte Dailey, 248 5. ¥. 91,
the Court of Criminal Appeals emphasized this by excepting
from the rule the case of a momboer of tho Natlional Guard, .
who bad not boen called into actual service of tho United
States, the office being that of District Judgs.

Th2 rule iz furthor accentuated in the case of
Lowe v. State, wheroin the Court of Criminal Appaals dif-
ferontiated the status of a National Guardsman and Dis-~
trict Judge. 7he District Judge heing absent, the Lap
elected a Special Judge, and the regular judg2 thereafter
went into the active service, and thoe court lhicld that the
Spocial Judge had powar to continue the ferm alroady be-
gun. Lowe v, State, 201 S. V. 986.

It is well gettled that xhers one accepts an in-
compatible office with tho one he holds he thereby auto-
matically as matter of law vacatog tho first office. State
v. DeGress, supra; Lowe v. State, supra; idioncourt v. Parker,
27 Tox, 538; Stato v. urinkerhoff, 648 Tex, 48, 17 8. W. 1093
State v. Valentino, 198 8. ¥. 1004; Prultt v. Glen Rose In-
dopendent School Dist. No, 1, 84 S. #¥. (2) 1004; 100 A.L.R.
11883 soal v, HRallroad Commission of Texas, 107 8. ¥. (2)
429, .

Under the facts shown by the instruments accompany-
ing your letter, Judge Richard J. Pixon, the rogularly olect-
ed pistrict Judge for the ¢6th Judicial Distriect, as a volun-
teer was tenporarily appointed and cormissioned as a Major in
the Army cf tho United States, such comzission to continue in
force during the pleasure of the Prasident of the United
Statas lor the time boling, and for tke duration of the proes-
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ent emargency and six months thercafter, uniess socner
torpinated, amd has accepted such nppointmwent, and has
aotually beon angaged in the geérvice as such Major up
until the present timeé. MNr., Cramer was alocted by the

bar of Dallas County, aftor such appointmont and quali-
fication of Judge Dixon.

As sbown by the various instrunonts accompany-
ing your letter, Judge Dixon doos not couq within any of
ths excoptions ccontained in the Comstitution, and there-
ford not within the cax3 of Carpontdr v. Shoppard, 148
8. 8, (2) 682, Judgo Dixon has, thorefors, vacated ads
office eof bistrict Judge,

Yacancios in tho offica of judga of the Distriet
Courts aro raquirad to beo {illad by thd Govornor. Soc, 28,
Art. V, of the Constitution,

In Opinion Mo, ¢-1784 this dopariment rulad,
*That no provision has ba2sn mado v LD alocticn of a
sSpocial dudgs, or th? assicoment cof a Juwigs Trom another
district within th? administirative districi, following
the doath of tha rogular judgse, aixl prior to tho filling
of 12 vacancy coccasicned Ly ithe death of the District
Judge by appointment wmade by the vovernor,* So0o, Loonard
V. Speor, 43 5. ¥. (2) 4743 Glever v. Albrocht, 173 S.V.804.

Articie 8a28 cf the ilaviscd Civil Statutos roadss

"Lt shall be unlagful for any officor or
court of this Stats, or of any municipal divig-
ion thergof, to ellow, auldit, pay or order to
bo paid, tha claim of any porson for salary,
compansation, foos, perquisitos, emclumonts or
services, as an officer of the Stato or of any
wunicipal division thereof, 3xcapt to such per-
son as has boen duly alactad such officor by
tha qualified voters of this 3tate, and whoss
olection has beon ascartainad and certified or
declarad in the xanner regquired by law, or who
hasg beocn appointed such eofficer by the lawlul
appointing powver under the Constitution and
laws of this Statoe, or who has boon adjudged
entitled thereto by a State court of compatent
jurisdiction, and has qualifiod as such off'icer
in ac¢cordance with law. Any person not s0 elogte
od, appointed and qualified shall not be ontitlad
to rocalvo pay for sorvices as such offiger, or
to oxarcise tho powers or jurisdiction of such
officer, Tho offlcial acts of any person c¢laim-
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ing a right te exerciso such power or juris~
diction contrary to the provigsions of this
law shall be void."

If it be contonded that Mr. Crawer is entitled to
compengation as ®Special District Judge®, the answer 1s clear
that the law does not provide for the office of "Special Dia-
trict Judge®, where the office of *pistrict Judge" 1is vacant.
Sinca thore is no office of ®"Spacial District Judgoe® provided
Por under the clrcumstances, it is obvious that kr. Cramer
can not be paid compansation authorized by law for "Special
District Judges® -- for tho compensation provided is for the
occupants of the de jure offices of "Spocial District Judge®.

You are therafore regpectfully adviged that there

oxists no authority for paying Special Judge Cramer for his
servicoes.

This opinion, of course, in nowlisd passeg upon the
question of the validity of Judge Cramar's acts, decrees and
e lika, since such quostion is not involved in your inquiry,
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